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Abstract:
This paper will critically examine New Labour’s legislation and policy on anti-social behaviour. The impact of Asbos on young people within various British communities will also be explored. It will be argued that New Labour’s policy response marks a revival of the concept of the authoritarian and disciplinary state, which could be said to be underpinned by what Muncie (1999) termed “institutionalised intolerance”. The author highlights the crucial importance played by the impact of net-widening strategy adopted with the introduction of the Crime and Disorder Act 1998 and Anti-Social Behaviour Act 2003. The blurring of the boundaries between ‘incivilities’ and criminal offences will partially form the bedrock of the author’s examination of the scholarly literature. The tensions, conflict and intricacies inherent in defining anti-social behaviour and its impact, as well as the impact of the breach of Asbos on vulnerable young people will also be further explored. 

What is ASB? 

Anti-social behaviour is a vague concept (Sprigings, 2005; Brown, 2004; Burney, 2002). The Crime and Disorder Act 1998 define ASB as ‘acting in a manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of the same household {as the perpetrator} (Home Office, 1998). The problems inherent in this and other legislative definitions of ASB are ‘over inclusiveness’ and lack of conceptual clarity (Millie et al, 2005). The one day count undertaken by the Anti-social behaviour Unit on Wednesday 10th September 2003 categorised ASB under 13 titles: litter/rubbish, criminal damage/vandalism; vehicle-related nuisance; nuisance behaviour; intimidation/harassment; noise, rowdy behaviour, abandoned vehicles; street drinking and begging, drug/substance misuse and drug dealing; animal-related problems; hoax calls, prostitution, kerb-crawling and sexual acts. However, there is no conceptual clarity in this one-day count as criminal offences are categorised as anti-social behaviour, thus blurring the boundary between incivilities and criminal offences.
Blurring of boundaries through deviancy control, according to Cohen evades the question of whether a rule had actually been broken, dissolves the distinction between public and private and penetrates the family, school and neighbourhood. As the subtitle of visions of social control suggested, ‘classification’ is a central feature of the system, and the expansion of deviancy control professions leads to more classification systems to create new categories of deviance, that must then be filled (Cited in Brown, 2004:204).

There is no doubt that New Labour government prefer an inclusive definition. In the government reply to the fifth report of the Home Affairs committee session on anti-social behaviour, it noted that:
          “We have listened carefully to criticisms of the current legal definition of ASB as too wide. We are convinced, however, that it would be a mistake to try to make them more specific. This is for three main reasons: first, the definitions work well from an enforcement point of view and no significant practical problems appear to have been encountered; second, exhaustive lists of behaviour considered anti-social by central government would be unworkable and anomalous; third, ASB is inherently a local problem and falls to be defined at local level. It is a major strength of current statutory definitions of ASB that they are flexible enough to accommodate this. We would argue also that definitions are helpful in backing an approach that stands with the victims of ASB and their experience rather than focusing on the behaviour of the perpetrators (Home Office, 2005:5). 
The imprecise nature of statutory definitions have led many Crime and Disorder Reduction Partnership adopting their definitions (Sprigings, 2005), resulting in inconsistencies and discrepancies in the use of Asbos. The mixing of incivilities and criminal offences clearly discombobulate fundamental questions of justice. This leads to amplification of anti-social behaviour, as well as public fears and anxieties. Having a clear definition of ASB would help unravel the nature and extent of the problems and develop a workable solution. Millie et al (2005: 2) identified two reasons for definitional care. First, Anti-social behaviour remedies such as Asbos can powerfully cut the freedom of those on whom they are imposed, and it is important to be clear about the limits to the use of the powers. Second, tackling Anti-social behaviour requires strategic thinking and partnership work which in turn demand that the agencies involved are clear about the problems they are seeking to tackle.

ASBOs

The Crime and Disorder Act 1998 which was the first legislative piece of the New Labour introduced Anti-social behaviour orders alongside other plethora of orders such as sex offender orders, parenting orders, child safety orders, reparation orders, action plan orders, and supervision orders, to tackle anti-social behaviour. The CDA 1998 aims to reduce crime, improve community safety, promote more effective multi-agency approaches, and increase public confidence in the criminal justice system, through consultation with local communities, hard to reach groups and all public sector agencies. The CDA 1998 abolished the doli incapax, consequently resulting to changes in youth justice. The 1998 Crime and Disorder Act is the first piece of legislation (since the Vagrancy Act 1984) directed at moral issues. The CDA 1998 as Muncie (1999:169) points out, is “an amalgam of get tough authoritarian measures with elements of paternalism, pragmatism, communitarianism, responsibilization and remoralization’. 

Asbos are civil orders that exist to protect the public from behaviour that causes or is likely to cause harassment. An order contains conditions prohibiting the offender from specific “anti-social” acts or entering defined areas and is effective for a minimum of two years (Home Office, 2003b). The civil nature of the order means that hearsay and professional witness evidence can be heard (Campbell, 2002a). An order can be used against anyone aged 10 years or more who as acted in an ‘anti-social manner’ and it can be applied by the police, local authorities and registered social landlords (Campbell, 2002b). The minimum duration for an order is two years. There is no maximum period and an order may be made for an indefinite period. It is for the court to decide the duration of an order, but the applying agency should propose a time period as part of its application. The duration should take into account the age of the recipient, the severity of his or her anti-social behaviour, the length of time it has gone on and the recipient’s response to any previous measures to deal with the behaviour (Home Office, 2003b). 

Breach of an order is a criminal offence: criminal procedures and penalties apply (Home, 2003b). The maximum penalty for breach of an order is five years imprisonment for an adult offender. The maximum sentence for breach by juvenile is a detention and training order, which has a maximum term of 24 months- 12 months of which is custodial and 12 months in the community.

The Anti-Social Behaviour Act 2003 received the Royal Assent on 20 November 2003.The act increased the powers of practitioners and agencies in combating Anti-Social Behaviour. It introduced fixed penalty notices for a wide range of low-level disorder, e. g. graffiti, truancy, noise and parental irresponsibility, it expanded the powers of the police to close down ‘crack houses’; disperse groups in designated areas suffering persistent and serious anti-social behaviour; deal with aggravated trespass; deal with unauthorised encampment; and restricting the use of air weapons and replica guns. It gave the social landlords power to take actions against anti-social tenants with injunctions and evictions, as well as removing the right to buy their home (Home Office, 2003a). The widening of powers of the practitioners, particularly the police, will lead to the promotion rather than eradication of “social exclusion”. 

Criminalisation of Young People

Anti- social behaviour orders have been subjected to a barrage of criticism such as its merging of civil and criminal law, its criminalisation of incivility and its exclusionary effects (Ashworth et al 1998).  There is increasing evidence that Asbos are primarily targeted at youthful ‘rowdy and unruly’ behaviour. In the Campbell (2002a) review, 74 percent of Asbos were made on under 21’s. A total of 4,649 Asbos have been issued since their introduction in 1999, of which 2,057 were applied to children aged 10-17 (Guardian, June 20, 2005). 

Recent research by Youth Justice Board figures show that between 1 June 2000 and 31 December 2002 there were 855 Asbos imposed in England and Wales. Of these, 464 (54%) were imposed on young people under the age of 18 (Brogan, 2005:17) (see figure 1). During this period 305 people breached their Asbos (out of 855) this represents a breach rate among the general population of 36 % (Brogan, 2005).  NAPO figures also show that the number of orders made has escalated over the six year period that Asbos have been available (Fletcher, 2004). The parliamentary answers reveal that the breach rate has been 39% for 10-15-year-olds, 38% for 16-20- year olds, and 21% for those aged over 21. However, figures are only available on numbers jailed for the years 2001 and 2002. In 2001, 114 were jailed for breach of Asbos out of 322 issued. In 2002, 212 were jailed out of 403 issued. These figures would suggest that around 50%of those who are the subject of an ASBO eventually end up in jail (Fletcher, 2004:1). 
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                                                        Figure1   (Youth Justice Board, 2005)
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                                               Figure 2    Youth Justice Board (2005)

The major concern is that half of Asbos are being used disproportionately against young people (see figure2). There is the danger of elevating young people up the criminal ladder. Asbos are also increasing the prison population, with people jailed for breaches of Asbos even when the original sentence would not carry a prison sentence. People served with Asbos can now be named and shamed. Unveiling the Home Office plan to ‘name and shame’, Charles Clarke said: Today we are making the position crystal clear, - Yobs would face the consequences of their behaviour your photo could be all over the local media, your community will know who you are and a breach could land you in prison expect more of the same in Labour’s third term. In other words: ‘what we’ve done is working well. Expect more of the same in Labour’s third term”. 

Naming and shaming is counter-productive and can in some circumstances lead to vigilantism. It can also stigmatise families and communities. The naming and shaming contravenes Article 40 of the United Nations Convention on the Rights of Child- which provides to all children facing criminal charges a guarantee “ to have his or her privacy fully respected at all stages of the proceedings. The Children Act 1989 provides that the term ‘child’ refers ‘to every human being below the age of 18 years. New Labour claims to be supportive of parents and protective of children but its preventive rhetoric is backed by coercive powers. Civil orders are backed up by stringent criminal sanctions (Muncie, 2004). However, the Home Office said in a statement: “Publicity is a key facto in the effectiveness of Asbos. Whilst local communities can currently identify those who are subject to an Asbo, they are not informed of the outcome when the individual commits the more serious offence of breaching Asbo. Lifting reporting restrictions on breaches should not only act as a deterrent factor but will also maintains public confidence in the effectiveness of the system”. (BBC February 18, 2005).

There is an element of blind faith in current approaches to tackling anti-social behaviour. There is lack of proper evaluation and accountability by the Home Office, as issues on anti-social behaviour are passed down to both the police and the local authorities. Despite New Labour’s rhetoric of joined up government, there is enough empirical evidence to show a marked difference in terms of priority of the Home Office, ODPM, local authorities and the Police in tackling anti-social behaviour. There is the need to create a shared central and local government agenda on anti-social behaviour, to enable communities to assert their moral and ‘empowered’ authority and to make sure that tackling criminal activity is distinct from tackling anti-social behaviour.

Conclusion

New Labour’s responses through various legislative means have proved counter-productive as preventive action to deal with anti-social behaviour pales to insignificance with the emphases on legislative procedures and processes. On the contrary, it has led to the escalation of the problem of youth, creations of new deviancy and deviancy amplification and the undermining of the rights of youth. These measures such as Asbos have widened the net of social control, fostered internal community conflicts and increased the chances of children and young people being moved up the rung of the ladder of criminalisation. There is a plethora of evidence that can be drawn from research findings both in the public and private-sector organisations which leads to the conclusion that the combination of individualised early intervention, net-widening, stigmatisation, criminalisation, labelling and social reaction in form of moral panic will almost assert itself in two ways. It could even be contended that it will paradoxically create more youth crime further contradicting the very intentions that civic and governmental institutions had originally wished for.
The lack of consistency in the use of Asbs can be partially linked to the problem of definition and its modes of application in practical reality. Such intricacies, contradictions and duplications of intent can prove very expensive. The vast sums of money being spent on implementing Asbos could be used addressing the root causes of “anti-social behaviour”.

Even New Labour’s use of authoritarian language, such as ‘tough’ and ‘crackdown on’ further compounds the complex nature of Asbos. Again New Labour constructs the family through a discourse that is more usually applied to public institutions such as schools, representing family in a formal and distanced way by emptying it of its intimacy through applying to it public categories such as ‘mutual respect’ and ‘acceptable conduct’. 

This paper has contributed to an ongoing scholarly debate in shedding light on the complex nature of Asbos, which is totally at variance with the simplistic and reductionist nature to which this complex issue has been brought down to, not only by New Labour but also other academic sources. 
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